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INTRODUCTION 
Dalesha sits out of camera shot at a classroom desk.1 Her hands 
are all that remain visible; they move restlessly in her lap, worrying 
at a hand-carved rose bracelet.2 After a pause, Dalesha sets the 
bracelet aside, raises her hands above the desk, and looks up into 
the eyes of the interpreter.3 As the interpreter leans in, Dalesha's 
hands begin to punctuate the air.4 Although they tremble, Dalesha's 
hands articulate clearly-their deliberate movements rapidly fill the 
space with a disturbing narrative ofDalesha's unsolved rape.5 
Sadly, Dalesha's hands are not the only ones to narrate a horrific 
account of a d/Dea:f person's experience of sexual assault. 7 Of the 
nearly 329 million people in the United States, 8 48 million are d/Deaf 
or hard-of-hearing.9 While members ofboth the hearing and d/Deaf 
or hard-of-hearing populations are victims of sexual assault, d/Deaf 
and hard-of-hearing individuals experience sexual assault 1.5 times 
more frequently. 10 Dalesha' s story illustrates the unsettling statistic 
for d/Deaf and hard-of-hearing individuals: of deaf women, one in 
three are victims of sexual assault. 11 Yet, despite the startling inci-
dence of sexual assault amongst the d/Deafpopulation, many d/Deaf 
victims are unable to seek justice in the American court system. 12 In 
1. See Annie Sweeney, Doof Sexual Assault Survivor Graduates with Help from 
Cook County Detectives, CHI. TRIB. (June 27, 2017, 6:40AM), http:/fchicagotribune.com 
/newsllocallbreaking/ct-deaf-sex-assault-survivor-graduates-met-20170623-story.html 
[https://perma.cd6LYA-CSSU]. 
2. Id. 
3. Id. 
4. Id. 
5 . Id. 
6. See infra note 35 (explaining the use of the term "d/Deaf' as one that encap-
sulates deafness as both an audiological condition and cultural identity). 
7. See DomesticShelters.org, The Deaf Endure Domestic Vwlence More Than Hearing, 
DOMESTICSHELTERS.ORG (Mar. 3, 2017), https://domesticshelters.org/domestic-violence 
-articles-infurmationlthe-deaf-endure-domestic-violence-more-than-hearing#.Weajl9N95EA 
[https://perma.a:fl'Z3L-D5UX] [hereinafter The Deaf Endure]. 
8. U.S. and World Population Clock, U.S. CENSUS BUREAU, https://www.census.gov 
/pop clock/world [https://perma.cc/P5S8-TT6Y]. 
9 . FAQ: Community and Culture: How Can I Be an Ally for Deaf Culture and Ameri-
can Sign Language?, NAT'LAsS'NDEAF, https://www.nad.org/about-us/faq [https://perma 
.cc/D23L-46XE]. 
10. See The Deaf Endure, supra note 7. 
11. Statistics: Statistics Regarding Abuse of Deaf Individuals, GATE COMM., http:llwww 
.gatecom.munications.org/statistics [https://perma.cd3CC3-HML6] [hereinafter Statistics 
Regarding Abuse] (citing Abused Deaf Women's Advocacy Services: ADWAS). 
12. See Douglas M. Pravda, Understanding the Rights of Deaf and Hard of Hearing 
Individuals to Meaningful Participation in Court Proceedings, 45 VAL. U. L. REV. 927, 
927 (2011) (describing general communication barriers d/Deaf individuals face in the 
courtroom when trying to seek legal recourse for crimes committed against them). 
2018] SELECTIVE HEARING: COMMUNICATION BARRIERS 165 
the words of Melissa, a young d/Deaf woman and sexual assault 
survivor, "Nothing happened. No one cared."13 
Denial of reasonable courtroom accommodations for the d/Deaf 
and consequent communication barriers are "tantamount to denial 
of access to the courts," and they explain why many d/Deafvictims 
of sexual assault are unable to secure legal recourse against their 
perpetrators.14 And even when courts provide accommodations, 
d/Deafvictims still face a significant risk of mistranslation or misin-
terpretation, especially when he or she communicates in a combina-
tion of styles15-such as American Sign Language, written English, 
gestures, or home sign language.16 For example, when a court, 
counsel, or law enforcement officer asks a d/Deaf victim of sexual 
assault whether he or she consented to sex, the victim may sign SEX 
WITH :ME17 as a way of communicating that he or she was raped. But 
a judge, jury, or police officer may interpret this statement as confir-
mation of consent and wrongly absolve a sexual assailant.18 
In an attempt to improve communication for the d/Deaf and 
hard-of-hearing in the court system and prevent conviction errors, 
Congress passed the Court Interpreters Act of 1976.19 The Court 
Interpreters Act required that court interpreters for the d/Deaf and 
hard-of-hearing be certified by the Director of the Administrative 
Office of the United States Courts with a standardized "criterion-
referenced performance examination[]."20 Because Congress enacted 
13. Azmat Khan, The Hicl,(Un Victims of Campus Sexual Assault: Students with 
Disabilities, AL JAZEERA AM. (Feb. 12, 2015, 5:00 AM), http://america.aljazeera.com/ar 
ticles/20 15/2/12/the-hidden-victims-of-campus-sexual-assault-students-with-disabili 
ties.html [https://perma.cc/AIN8-M6DG]. 
14. Pravda, supra note 12, at 928. See generally Brandon M. Tuck, Comment, Pre-
serving Facts, Form, and Function when a Deaf Witness with Minimal Language Skills 
Testifies in Court, 158 U. PA. L. REv. 905, 930 (2010) (describing various forms of commu-
nication barriers that d/Deaf individuals, especially those with limited communication 
skills, face in court). 
15. See Eric Eckes, Comment and Casenote, The Incompetency of Courts and 
Legislatures: Addressing Linguistically Deprived Deaf Defendants, 75 U. CrN. L. REv. 
1649, 1649 (2007). 
16. Home sign language, or home sign, refers to an "ad hoc system[] developed to meet 
an individual's or a small group's needs for communicating." Richard J. Senghas & Leila 
Monaghan, Signs of Their Times: Deaf Communities and the Culture of Language, 31ANN. 
REV. ANTHROPOLOGY. 69, 75 (2002). Home sign is usually invented for use by a family 
or community, and therefore "eclectic, idiosyncratic, and linguistically limited." ld. 
17. The capitalized phrase represents a written English translation of American Sign 
Language. See Leah Green et al., Eight Step Advocacy Plan for Deaf and Hard of Hear-
ing Survivors of Sexual Assault: A Guide for Rural Dual/Multi-Service Advocates, RE-
SOURCE SHARING PROJECT.ORG, http://www.resourcesharingproject.org/sites/resource 
sharingproject.org/files/Working_with_Deaf_Survivors.pdf (last visited Nov. 16, 2018). 
18. See RESEARCH AND INEQUALITY, infra note 175. 
19. See Court Interpreters Act, 28 U.S. CA. § 1827 (West 1996). 
20. 28 U.S.CA. § 1827(b)(1). 
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a national, standardized certification process for court interpreters, 
any interpretive services provided by those who had not been certi-
fied pursuant to the Court Interpreters Act were considered hearsay21 
and excluded under the Federal Rules of Evidence. 22 
While certified court interpreters for the d/Deaf and hard-of-
hearing may be skilled in American Sign Language, Signed English, 
or hand gestures, it is often exceedingly difficult for these interpret-
ers to understand and accurately translate idiosyncratic pidgin sign 
language (PSE) or home sign language.23 For this subset population 
of d/Deaf individuals who use PSE, "home" signs or "street" signs, 24 
their families and community members may be the only ones capable 
of effectively communicating with them.25 
Under the Court Interpreters Act, this "undesirable mix" of lim-
ited sign language and home signs leads to inevitable communica-
tion barriers in the courtroom. 26 Family members and friends may be 
the only individuals capable of understanding and properly translating 
the d/Deafperson's form of communication, but the Court Interpreters 
Act bars uncertified individuals from translating in a court proceed-
ing. 27 Certified interpreters are permitted to translate for these d/Deaf 
individuals, but the d/Deafperson's "undesirable mix" of communi-
cation forms makes court interpreters little more qualified to under-
stand the d/Deafperson's statements than the judge and jury.28 
This Note considers the interplay between the implementation 
of the Court Interpreters Act in the American court system and the 
consequent communication barriers for d/Deaf persons who utilize 
21. Hearsay is a statement that: "(1) the declarant [here, the d/Deafvictim of rape 
or sexual assault] does not make while testifying at the current trial or hearing; and (2) 
a party offers in evidence to prove the truth of the matter asserted in the statement." 
FED. R. Evm. 801(c). For the purposes of this Note, courts have held that hearsay occurs 
where a d/Deaf person gives statements through a mediated source, a non-certified 
interpreter, because the statement is the interpreter's, not the d/Deaf declarant's own 
statement. See discussion infra Sections V .A, V.B. 
22. See FED. R. Evm. 604. 
23. Tuck, supra note 14, at 929--30; see also Michele LaVigne & McCay Vernon, An 
Interpreter Isn't Enough: Deafness, Language, and Due Process, 2003 WIS. L. REv. 843, 
878-79 (2003). 
24. Home signs are usually developed in early childhood in hearing families when 
d/Deaf children "do not have other sources of sign language input." See LaVigne & 
Vernon, supra note 23, at 845 n.3. In this way, d/Deafpersons who use home signs are 
communicatively isolated; communication and comprehension are restricted to their 
familial community. See id. 
25. See, e.g., U.S. v. Bell, 367 F.3d 452, 463 (5th Cir. 2004) (describing the linguistic 
capabilities of the d/Deafvictim of rape, which were limited to a "form of sign language" as 
a series of grunts and gestures that only his family and close friends could understand). 
26. See LaVigne & Vernon, supra note 23, at 861. 
27. See Court Interpreters Act, 28 U.S.CA. § 1827(b)(1) (West 1996). 
28. See LaVigne & Vernon, supra note 23, at 86 L 
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alternative forms of communication-such as PSE, grunts and ges-
tures, and home signs or street signs-and proposes a solution in 
the form of an exception to the hearsay doctrine. 
Part I explores the development of Deaf culture and language 
in the United States. Part I emphasizes the distinction of deafness 
as a culture as opposed to a medical diagnosis and linguistic minority. 
Part II addresses the increasing rate of rape and sexual assault 
within the d/Deaf community. This section explains why the d/Deaf 
and hard-of-hearing are particularly vulnerable to sex crimes. Part 
II also investigates the rate of underreporting as a result of cultural 
misunderstanding and stigma within both the d/Deaf and hearing 
communities. 
Part III describes the relevant legal sources addressing the 
communication of d/Deafpersons in the American court system: the 
Americans with Disabilities Act of 1990 (ADA), 29 and the Court 
Interpreters Act, which Congress implemented as a means of sup-
plementing court accessibility under the ADA. 30 
Part IV discusses the various communication barriers d/Deaf 
victims of sexual violence confront when they attempt to prosecute 
rape and sexual assault crimes in the court system. This section will 
consider both procedural problems, such as time constraints and 
availability of court interpreters, and practical problems, such as 
miscommunication and misinterpretation. Part IV will emphasize 
the heightened communication barrier for d/Deafpersons who com-
municate via PSE or home sign language. For these individuals, 
family members and friends may be the only individuals capable of 
understanding and interpreting their signs, but these family mem-
bers and friends are barred from translating for the d/Deaf victim 
per the Court Interpreters Act and hearsay doctrine. 31 To underline 
the communication barriers for d/Deaf persons in court, Part IV 
concludes with a case spotlight of one d/Deaf woman's account of 
miscommunication in court and resulting denial of justice. 
Finally, Part V proposes an exception to the hearsay doctrine to 
allow family members and friends of d/Deaf victims of sexual 
assault-who use PSE or home sign language--to serve as transla-
tors in court proceedings. Part V will also address counter-arguments 
to making an exception in the hearsay doctrine for this subset of the 
d/Deafpopulation, but it will ultimately advocate for a hearsay ex-
ception by emphasizing policy concerns and the risk of continued 
abuse and injustice to the d/Deaf community. 
29. AmericailB with Disabilities Act, 42 U.S.C.A. §§ 12101-12213 (West 2009) 
(amended 2008). 
30. See 42 U.S.C.A. § 12101; 28 U.S.C.A. § 1827. 
31. See 28 U.S.C.A. § 1827; FED. R. EVID. 801(c) (outlining the hearsay doctrine). 
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I. DEAF CULTURE IN THE UNITED STATES 
A. Deaf With a Capital "D" 
"Deafness is not merely the absence ofhearing''32-it is an entire 
world. 83 While hearing individuals in American society may perceive 
deafness strictly as an audiological condition, the Deaf community 
chooses to perceive deafness more broadly as a multifaceted and 
idiosyncratic culture. 34 Differing perceptions of deafness resulted in 
the deaf/Deaf distinction. 35 The term d/Deatl6 encapsulates the 
"multidimensional nature" ofthe Deafcommunity.37 Although they 
occupy the same world as hearing individuals, the Deaf have con-
structed an overlay to the larger hearing world, which they refer to 
as the "Deaf-World."38 In my Note, I will use d/Deaf as a way of ac-
knowledging and addressing the complex nature of deafness, both 
as an audiological condition and as a cultural identity. In American 
Sign Language (ASL), d/Deafindividuals use the sign DEAF WORLD 
to describe the entire Deaf community and "social network" within 
that community. 39 Deafness, then, is so much greater than an audio-
logical classification-deafness encapsulates an entire world. 
"I was isolated, so isolated from my family," signs a d/Deafwoman 
who grew up with hearing parents.40 As they suggest, the Deaf-World 
spins in isolation from the hearing world; the two worlds rotate in 
tandem with each other, but remain separate due to their ideological 
distinctions. 41 The hearing community considers deafness a disability, 
32. Senghas & Monaghan, supra note 16, at 69; see also IRENE W. LEIGH ET AL., DEAF 
CULTURE: EXPLORING DEAF COMMUNITIES IN THE UNITED STATES 4 (Plural Publ'g Inc. ed., 
2018) ("[B]eing deaf may have more meanings than just 'cannot hear.'"). 
33. See Kelly McAnnany & Aditi Kothekar Shah, With Their Own Hands: A Commu-
nity Lawyering Approach to Improving Law Enforcement Practices in the Deaf Commu-
nity, 45 VAL. U. L. REV. 875, 912 (2011) (explaining the use of "Deaf-World" in American 
Sign Language). 
34. See Senghas & Monaghan, supra note 16, at 71-73. 
35. d/Deaf distinguishes physiological deafness from a sociohistorical tradition. See 
id. Spelled with a lowercase "d," deaf refers to the audiological condition; written as a 
capital "D,n Deaf encapsulates the sociological nature and cultural identity of the Deaf 
community. See id. at 71; see also McAnnany & Shah, supra note 33, at 877 n.3. The 
term d/Deaf combines the two distinctions, audiological and sociological, to simulta-
neously represent the language, culture, community, and audiological traits of d/Deaf 
people. See Senghas & Monaghan, supra note 16, at 71-73. 
36. Senghas & Monaghan, supra note 16, at 72. 
37. Id. 
38. Harlan Lane, Ethnicity, Ethics, and the Deaf-World, 10 J. DEAF STUD. & DEAF 
EDUC. 291, 291 (2005). 
39. McAnnany & Shah, supra note 33, at 912. 
40. Genna Clemen March, Communication Gap: Where Accommodations for Deaf 
Children Lack, URB. PLAINS (Mar. 23, 2018), https://urban-plains.comlimpact/deaf-in-a 
-hearing-world [https://perma.cdCJ7Q-KUES]. 
41. Seeid. 
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a physical "deficiency."42 The Deaf community rejects the construc-
tion of deafness as a disability-"the disability construction brings 
with it needless medical and surgical risks," and conceptualizes hear-
ing loss as a problem to be fixed. 43 Converse from the disability 
model, the Deaf community underscores its abilities, "Deaf gain," 
where the hearing community perceives hearing loss.44 
Because of these differing and incompatible perspectives, the 
Deaf community often feels isolated or ostracized from the rest of 
the hearing world.45 As a result, the Deaf have created a world en-
tirely for themselves, one that recognizes and celebrates deafness as 
an ethnic group.46 Accordingly, the Deaf World features distinctive 
cultural traditions, codes ofbehavior, and language.47 
B. Forms of Communication Within the d/ Deaf Community 
"The hearing world does not understand deafness."48 In the 
d/Deaf community, "language is highly variable," and each d/Deaf 
individual will communicate somewhere on a broad continuum of 
language and language competency.49 ASL is perhaps the most well-
known language amongst the d/Deaf in American culture, and the 
hearing community usually assumes a d/Deafperson will be fluent 
inASL---but this assumption is wildly unrealistic for a great portion 
of the d/Deaf community.50 ASL was not officially recognized as a 
language until1960.51 Today, ASL still is not recognized in all states 
as a foreign language worthy of credit for students pursuing foreign 
language courses.52 
42. Sara Novic, The Hearing World Must Stop Forcing Deaf Culture to Assimilate, 
NBC NEWS (Oct. 25, 2017, 11:53 AM), https:f/nbcnews.comfthink/opinionfhearing-world 
-must-stop-forcing-deaf-culture-assimilate-ncna812461 [https://perma.cc/9DRG-VXT2]. 
43. Lane, supra note 38, at 291. 
44. Novic, supra note 42. 
45. Lane, supra note 38, at 296. 
46. See id. at 291; see also Novic, supra note 42 (describing some of the distinct cul-
tural practices of the Deaf-World. One example includes "beanbagging," a method by which 
one Deaf person gets the attention of another by throwing something at him or her. While 
this behavior is generally considered rude in hearing communities, beanbagging is an 
accepted mannerism in Deaf communities). 
4 7. See generally Lane, supra note 38, at 292-95 (itemizing the features that 
distinguish the Deaf community as an ethnic group). 
48. LaVigne & Vernon, supra note 23, at 851. 
49. Id. 
50. See LaVigne & Vernon, supra note 23, at 859-62 (explaining the d/Deafcommu-
nity's lack of access to ASL). 
51. ASL: A Brief Description, LIFEPRINT, http:f/www.lifeprint.com/asllOllpages-layout 
/asll.htm [https://perma.cdQY3L-G5UL]. 
52. See Elizabeth Flock, Petition to Officially Recognize American Sign Language 
Reaches Threshold for White House Response, U.S. NEWS (Dec. 11, 2012, 1:32PM), https:// 
www. usnews .comlnews/blogs/washington -w hispers/20 12/12/11/petition-to-officially 
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For the d/Deaf, ASL instruction is still discouraged--or even 
prohibited-"as a matter of educational policy in some schools for 
the deaf."63 To further aggravate school policies hostile to ASL 
instruction, many of the d/Deaflack access to ASL and d/Deaf adults 
who can act as ''linguistic role models."54 Because less than ten per-
cent of deaf children are born to deaf parents, most families do not 
communicate in ASL to their deaf children during crucial language 
acquisition development stages. 55 If parents do sign to their children, 
the signing they use is often incorrect or of poor quality. 56 
Proficiency rates in English are even lower. 57 ASL is not ''English 
on the hands."58 Proficiency in ASL, therefore, is not indicative of 
proficiency in English. The style, syntax, and vocabulary of the En-
glish language deviate greatly from ASL.69 The English language 
contains upwards of 600,000 words, while the ASL dictionary con-
tains fewer than 5,600 hand signs.60 In comparison to ASL, the 
English language is a daunting behemoth. Only ten percent of deaf 
eighteen-year-olds achieve a tenth-grade reading level.61 Thirty 
percent of deaf students exit the school system "functionally illiter-
ate."62 Although shocking at first, 63 these statistics are understand-
able considering the critical role hearing and sound play in the 
learning process of oral languages like English.64 
A smaller population within the d/Deaf community are referred 
to as "linguistically deprived."65 This population did not have an 
-recognize-american-sign-language-reaches-threshold-for-white-house-response (last vis-
ited Nov. 16, 2018). In my own undergraduate studies at Tulane University, ASL courses 
were categorized under the Linguistics department, and did not count toward students' 
compulsory foreign language credits. 
53. LaVigne & Vernon, supra note 23, at 860 (footnote omitted). 
54. Id. 
55. Id. ern fact, '64.7% of families ... do not use signs ... with their deaf children."'). 
56. Id. 
57. See id. at 852-59. 
58. Collin Matthew Belt, American Sign Language is not English on the Hands, 
LIFEPRINT (July 18, 2013), http://www.lifeprint.com/asl101Jtopics/history8.htm [https:/1 
perma.cc/8Q2G-TYZB]. 
59. See LaVigne & Vernon, supra note 23, at 874-79. 
60. Id. at 856, 875. 
61. Id. at 854. 
62. Id. 
63. Globally, the United States is among the top education systems for reading 
literacy. Nat'l Ctr. for Educ. Statistics, International Comparisons of Achievement, INST. 
Enuc. SCI., https:f/nces.ed.gov/fastfactsldisplay.asp?id=l. 
64. See LaVigne & Vernon, supra note 23, at 852-53 (explaining that children born 
deaf experience a ''profound and lifelong effect on [their] ability to acquire and under-
stand English or any other oral language."). By age five, hearing children have a receptive 
and expressive vocabulary of about 14,000 words, whereas deaf children have an English 
vocabulary ofless than 500 words. Id. at 853. 
65. Eckes, supra note 15, at 1652. 
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opportunity to form a base understanding in either ASL or English, 
or in any other language. 66 Instead, many of these individuals use 
a system of "rudimentary signs, gestures, and mimicry'' to communi-
cate. 67 Rather than a more formal and structured education, these 
individuals may "pick up individual words or signs during the course 
of their lives or create home signs to communicate with family."68 
However, a majority of the d/Deafwho communicate this way do not 
possess the language skills necessary to communicate beyond sim-
ple, daily needs.69 d/Deaf individuals who are "linguistically de-
prived" will be the primary focus of this Note. For these individuals, 
understanding and participating in court proceedings is exceedingly 
challenging, and expecting a court-certified interpreter to be able to 
effectively communicate with these individuals is impractical.70 
As a whole, linguistic styles amongst the d/Deafvary person-to-
person, and can be very localized. Because there is a multitude of 
communication styles within the dJDeaf community-and a broad 
continuum of proficiency within each style (ASL, English, PSE, home 
sign}-it is therefore unfair for lawyers and judges to "assume that 
a deaf person has English proficiency or that the deaf person has 
ASL proficiency."71 It follows that, because there is not a standard 
form of communication within the d/Deaf community, the American 
Court System should not limit or prefer one form of communication 
over others when approving court interpreters. Instead, the court 
system should accommodate each language style so that each d/Deaf 
individual in court has equal opportunity to communicate and under-
stand court proceedings. 
II. SEXUAL ASSAULT OF THE DEAF AND HARD-OF-HEARING 
A. Why the Deaf and Hard-of-Hearing Are Particularly Vulnerable 
to Rape and Sexual Assault 
"It's supposed to be a safe place for adults that are hard of 
hearing."72 At a small group home for the deaf and hard-of-hearing 
66. Linguistic deprivation is usually the result of "inadequate educational oppor-
tunities" and the lack of exposure to language during childhood. Id. 
67. Id. (footnote omitted). 
68. Id. 
69. Seeid. 
70. See generally Eckes, supra note 15 (referencing the challenge experienced inter-
preters face when trying to communicate with the "linguistically deprived"). 
71. LaVigne & Vernon, supra note 23, at 852. 
72. Kevin Lewsi, Man Arrested, Accused of Repeatedly Assaulting Deaf Woman at a 
Group Home, WJLA (Oct. 6, 2015}, https:/fwjla.comlnews/local/man-arrested-accused-of 
-repeatedly-assaulting-deaf-woman-at-a-group-home [https:J/perma.cciFPK6-K.TWG]. 
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in Washington, D.C., one woman recovers from the nearly two years 
ofphysical abuse she suffered at the hands of her caretaker.73 Inef-
fective communication seemed to be the breaking point: "ifyoucan't 
communicate effectively with the other party, you might just 
snap."74 In Manhattan, another woman contemplates going public 
with her story of abuse: "I thought it was normal, and that that was 
love; that it was just a part of when you care about somebody."75 The 
victim discloses that she was hesitant to call the police: "deaf people 
don't report to police ... they won't believe me."76 
Maryann, a fifty-eight-year-old woman who has lived in a state 
institution since she was a teen, spreads out her hands to show jour-
nalists her pink bedspread.77 The bedspread is new-Maryann's 
caretaker took Maryann to buy the bedspread after a staff member 
discovered a night supervisor raping Maryann in her room. 78 Maryann 
cannot speak; her communication is limited to a handful of signs. 79 
Particularly for the "linguistically deprived," who have a diffi-
cult time communicating even their most basic needs, rape and 
sexual assault occur at much higher rates than for the hearing.80 
Perpetrators likely know these victims cannot adequately communi-
cate.81 Therefore, for these d/Deafindividuals, the inability to com-
municate is a vulnerability of which perpetrators take advantage.82 
B. Underreporting as a Result of Cultural Misunderstandings in 
the Deaf and Hearing Communities 
"It's just harder for us."83 In 2012, students at Gallaudet Univer-
sity, the only U.S. college whose liberal-arts curricula is structured 
specifically for a deaf and hard-of-hearing student body, reported a 
73. Id. 
74. Id. 
7 5. Adam Lidgett, When it Comes to Domestic Abuse and Sexual Assault Reporting, 
Doof Women Are Underserved by Police, INT'L Bus. TIMES (Mar. 11, 2016, 7:58AM), http:// 
www.ibtimes.com/when-it-comes-domestic-abuse-sexual-assault-reporting-deaf-women 
-are-underserved-2334242 [https://perma.cdN64H-FSP6]. 
76. Id. 
77. Joseph Shapiro, 'She Can't Tell Us What's Wrong', NPR (Jan. 10, 2018, 5:02AM), 
https://www.npr.org/2018/01/10/566608390/she-can-t-tell-us-what-s-wrong [https://perma 
.cc/ES5G-ELVU]. 
78. Id. 
79. Seeid. 
80. See Lidgett, supra note 75. 
81. Seeid. 
82. See, e.g., id. 
83. Khan, supra note 13 (quoting Alma, a Deaf student at Gallaudet University) 
(declaring it is more difficult for deaf victims of sexual assault to report their assault and 
secure legal recourse). 
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higher rate of "forcible sex offenses" than any other federally funded 
university. 84 Rather than alarm, Dwight Benedict, Gallaudet's Dean 
of Student Affairs, reacted to the high rate of reports with a sense 
of achievement. 85 "It all comes down to a simple basic fact of commu-
nication access," Benedict explains.86 Deposited into a "world where 
hearing is the norm," Gallaudet University offers a sanctuary for 
deaf and hard-of-hearing students by fostering a community of sup-
port.87 It is in this type of caring environment, Benedict concludes, 
that deaf victims feel comfortable reporting their sexual assault.88 
Outside the campus grounds of Gallaudet, the d/Deaf "face 
specific barriers."89 Minneapolis Council on Crime and Justice re-
searcher, Jennifer Obinna notes, "[i]t's important to distinguish 
[d/Deafpeople's] experiences as sexual assault victims from other 
sexual assault victims."90 Obinna continues, "when deaf people re-
port sexual assault, they encounter stereotypes about being a sexual 
assault victim and being deaf."91 
I. Stigma from the Hearing Community 
Commonly experienced barriers to reporting rape-guilt, em-
barrassment, fear, gender-based stereotypes--manifest in both d/Deaf 
and hearing victims.92 d/Deaf victims of sexual assault, however, 
face additional barriers, and these barriers have proven powerful in 
deterring d/Deaf victims from reporting. 93 
Generally speaking, compared to hearing individuals, d/Deaf and 
hard-of-hearing individuals do not have equal opportunity to acquire 
information.94 A working group of d/Deafwomen disclosed that, in 
seeking help for rape or sexual assault, they encounter "profound 
84. Id. 
85. Seeid. 
86. Id. 
87. Id. 
88. Seeid. 
89. Lauren R. Taylor, Study Reveals Unique Issues Faced by Deaf Victims of Sexual 
Assault, NAT'L INST. JUST NIJ J. (June 2007), https:/lwww.nij.gov/journals/257/Pages 
/deaf-victims.aspx. 
90. Id. 
91. Id. 
92. Id. 
93. See Jennifer Obinna et al., Understanding the Needs of the Victims of Sexual 
Assault in the Deaf Community, COUNCIL ON CRIME & JUST. 920 (Oct. 2005) (expounding 
on the barriers d/Deafpersons face as victims of sexual assault, the consequent failure for 
victims to seek help, and the overall lack of data about this group due to underreporting). 
94. This is true for many subjects, including sexual education. Id. at 20--21. d/Deaf 
individuals have fewer opportunities to learn about sexuality, and therefore do not possess 
the signs or terminology to describe sex acts to peers, law enforcement, or the court. 
174 WM. & MARY J. RACE, GENDER & SOC. JUST. [Vol. 25:163 
isolation and a lack of options."95 Because much of the hearing world 
perceives deafness as a disability, 96 d/Deaf individuals are stigma-
tized by the same "myth-conceptions'' as people with developmental 
disabilities. 97 These "myth-conceptions," which include, among other 
things, infantilizing, othering, and even demonizing d/Deafindividu-
als, have severe repercussions for d/Deaf victims of sexual assault-
making it even more difficult for victims to seek help and procure 
justice.98 The stigmas imposed by society, along with inadequate com-
munication between d/Deafvictims and law enforcement, 99 interpret-
ers, 100 and the court, 101 result in a tremendous barrier against d/Deaf 
victims seeking justice for crimes of rape and sexual assault. 
2. Stigma from the Deaf Community 
"Part of being in the deaf community is deaf culture."102 Every 
culture experiences and handles violence in a different manner. De-
ciding "who to tell--or even whether to tell-is all filtered through 
a culturallens."103 Because d/Deaf history is marked by discrimina-
tion, misunderstanding, and adversity, the Deaf community accord-
ingly created a world that functions as a "small, closed system with 
a strong sense of conformity."104 As such, many d/Deaf women feel 
they cannot count on their own Deaf community to support them 
while they seek help for rape or sexual assault. 105 
Because the d/Deaf community is so insular, many victims of 
sexual assault hesitate to report for privacy concerns-"so much of 
their personal life is shared amongst their peers."106 Especially if the 
95. Id. 
96. See discussion, supra Section LA. 
97. Obinna et al., supra note 93, at 22 (explaining that the "myth-conceptions" are 
"1. Deaf Individuals are eternal children and asexual. 2. Deaf individuals need to live in 
environments that restrict and inhibit their sexuality, to protect themselves and others. 
3. Deaf individuals should not be provided with sex education, as it will only encourage 
inappropriate behavior. 4. Deaf individuals should be sterilized because they will give 
birth to children who are also disabled. 5. Deaf individuals are sexually different from 
other people and are more likely to develop diverse, unusual, or deviant sexual behavior. 
6. Deaf individuals are oversexed, promiscuous, sexually indiscriminate, and dangerous, 
and you have to watch your children around them. 7. Deaf individuals cannot benefit 
from sexual counseling or treatment.") (citation omitted). 
98. See id. at 21-22. 
99. See id. at 9. 
100. Id. at 12 (citation omitted). 
101. See LaVigne & Vernon, supra note 23, at 885. 
102. Taylor, supra note 89. 
103. Id. 
104. Obinna et al., supra note 93, at 12. 
105. ld. at 21. 
106. Fact Sheet: Sexual Violence in the Deaf Community, MD. COAL. AGAINST SEXUAL 
AsSAULT (citation omitted), https://mcasa.org/assets/files!Sexual-Violence-in-the-Deaf 
-Communityl.pdf (last visited Nov. 16, 2018). 
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perpetrator is deaf, victims believe they will not be able to seek sup-
port within their own community.107 For this reason, d/Deafvictims 
often undergo an overwhelming sense of isolation from their family, 
friends, and community.108 
C. The Importance of Addressing and Adjudicating the Crime of 
Rape and Sexual Assault Within the dl Deaf Community 
During the interview about her own sexual assault, a Gallaudet 
student conveyed her frustration: "I feel like everyone deserves 
better than what is happening now."109 
As this student articulated, it is particularly important to con-
front the crimes of rape and sexual assault within the d/Deaf com-
munity. Compared to the hearing community, the rates of sexual 
assault within the d/Deaf community are significantly higher. 11° For 
various reasons, d/Deafvictims have fewer resources to call on when 
seeking help, and must overcome communication barriers at each 
stage of the reporting and adjudicative process.111 Because they are 
subject to stigma from both the d/Deaf and hearing communities, 
d/Deaf victims are less likely to report and consequently more 
vulnerable to sexual assault. 112 
This is particularly true for the smaller population of d/Deaf 
victims referred to as "linguistically deprived," since they have an 
even greater communication barrier to overcome.113 If measures are 
not taken to accommodate the d/Deaf and, more specifically, the 
d/Deaf with limited exposure to language and language acquisition 
skills, it is unlikely victims will be able to adequately seek and obtain 
justice in the American Court System. 
III. NAVIGATING THE LEGAL SYSTEM 
A. Accessibility and Accommodations Under the Americans with 
Disabilities Act of 1990 
In 1990, Congress enacted the Americans with Disabilities Act 
(ADA), finding that ''physical or mental disabilities in no way diminish 
107. See Taylor, supra note 89. 
108. Seeid. 
109. See Khan, supra note 13. 
110. See Statistics Regarding Abuse, supra note 11. 
111. See discussion, supra Sections II.A, II.B. 
112. Id. 
113. See, e.g., Eckes, supra note 15 (explaining the profound isolation the "linguis-
tically deprived" experience on account of their distinct communication style). 
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a person's right to fully participate in all aspects of society, yet many 
people with physical or mental disabilities have been precluded from 
doing so because of discrimination."114 Discrimination against per-
sons with disabilities manifested in areas such as "public accommo-
dations ... and access to public services,"115 and took many forms, 
including "intentional exclusion, ... communication barriers, ... fail-
ure to make modifications to existing facilities and practices, ... and 
relegation to lesser services ... or other opportunities."116 Based on 
its findings, Congress mandated that the Federal Government en-
force standards directed at eliminating all forms of discrimination 
against persons with disabilities.117 
Under Title II of the ADA-which prevents discrimination in 
public accommodations, such as courts---state and local governments 
are required to "ensure effective communication with individuals 
with disabilities ... [including] appropriate auxiliary aids."118 Types 
of auxiliary aids include sign language interpreters.119 Although the 
d/Deaf community does not want to be perceived as a disability 
community, communication accommodations are written into the 
text of the AD A-d/Deaf victims who wish to procure interpretive 
services must paradoxically make use of the disability label. 
B. The Court Interpreters Act 
Six years after the ADA went into effect, Congress passed the 
Court Interpreters Act (CIA).120 The CIA tasked the Director of the 
Administrative Office of the United States Courts with implement-
ing a certification program for interpreters in the federal court 
system.121 Under the CIA, court interpreters in federal proceedings 
must be certified or "otherwise qualified" according to "criterion-
referenced performance examinations."122 Courts are required to use 
the "most available certified interpreter, or when no certified inter-
preter is reasonably available ... the services of an otherwise quali-
fied interpreter."123 
114. Americans with Disabilities Act 42 U.S.C.A. § 12101(a)(1) (West 2009) (amended 
2008) (emphasis added). 
115. 42 U.S.C.A. § 12101(a)(3). 
116. 42 U.S.C.A. § 12101(a)(5). 
117. 42 U.S.C.A. § 12101(b)(1}-(4). 
118. MARGARET C. JASPER, LEGAL ALMANAC: THE AMERICANS WITH DISABILITIES ACT 
§ 3:10, Westlaw (database updated Oct. 2012). 
119. MARGARET C. JASPER, LEGAL ALMANAC: THE AMERICANS WITH DISABILITIES ACT 
§ 3:11, Westlaw (database updated Oct. 2012). 
120. Court Interpreters Act, 28 U.S.C.A. § 1827 (West 1996). 
121. 28 U.S.C.A. § 1827(a). 
122. § 1827(b). 
123. § 1827(d)(1). 
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To select certified interpreters, Courts use the National Registry 
of Interpreters for the Deaf (NRID).124 The NRID employs a stan-
dardized certification process and is the sole national organization 
responsible for certifying interpreters. 125 The NRID has earned the 
trust of the court system in that an interpreter with NRID certifica-
tion is considered to have "the stamp of approval of basic skills."126 
NRID certified interpreters are also obligated to adhere to the NRID 
Code of Ethics, which provides: 
In sum, then, the Code requires that interpreters remain neutral 
in all settings; that they may not interject themselves into the in-
terpreting environment; that they are responsible to the deaf 
person regardless of who pays for their services; and, most impor-
tantly, that an interpreter must assess the deaf person's interpret-
ing needs and assure that [his or] her skills match those needs. 127 
Selecting a court sign language interpreter requires an assess-
ment of the d/Deaf person's specific interpreting needs.128 An inter-
preter is expected to spend at least thirty minutes with the d/Deaf 
individual to evaluate whether he or she would be able to communi-
cate effectively and provide adequate services in court proceedings. 129 
As professors LaVigne and Vernon explain, "[t]he right to an effec-
tive interpretation, i.e., one that the individual can understand, 
cannot be separated from the right to an interpreter."130 In each case, 
"[w ]hat constitutes effective communication is a question offact and 
depends not only on the setting but on the communication needs of 
the deaf individual. If an interpreter is provided, that interpreter's 
skills must match the language and ability of the deaf person."131 
As LaVigne and Vernon suggest, "the law and the person with 
minimal language skills [MLS] are horribly ill-suited to each other."132 
An experienced interpreter referred to interpreting for the "linguis-
tically deprived" as ''painstaking."133 
Providing an interpreter is not enough to satisfy the requirements 
of the Court Interpreters Act in every circumstance. Depending on the 
124. See Jamie McAlister, Deaf and Hard-of-Hearing Criminal Defendants: How You 
Gonna Get Justice If You Can~ Talk to the Judge?, 26 ARiz. ST. L.J. 163, 177-78 (1994). 
125. Id. at 177. 
126. Id. at 177-78. 
127. Id. at 178. 
128. Seeid. 
129. Id. 
130. LaVigne & Vernon, supra note 23, at 888. 
131. Id. at 899 (emphasis added) (citations omitted). 
132. Id. at 880. 
133. Id. (emphasis added). 
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individual, the court may also be required to ensure or test an individ-
ual's understanding and comprehension of court proceedings. 134 Just 
because one has an established language system (such as a d/Deafper-
son who has mastered ASL) does not mean that person will under-
stand abstract legal concepts.135 The purpose of the Court Interpreters 
Act is to "ensure that a party has comprehension of the proceedings 
and to provide the means to communicate effectively with counsel."136 
The Language Services Section of the Administrative Office of 
the Courts for New Jersey published a set of guidelines for court 
proceedings that involve communicating with d/Deaf persons who 
do not "competently" communicate in ASL. 137 The guidelines offer 
strategies to aid "judges, lawyers, and others ... understand the 
unique communication needs of Deaf people who ... are not able to 
communicate successfully in ASL and ... provide guidance for im-
proving the odds of successfully accommodating those needs."138 The 
Language Services Section recommended that the courts employ a 
"Deaf-Hearing Interpreter Team," consisting of both a certified ASL 
interpreter and a Certified Deaflnterpreter (CDI)139 to tackle "chal-
lenging interpreting situation[s]" such as those involving the "lin-
guistically deprived."140 
In addition, the guidelines promote the use of" alternative forms 
of communication''-including drawings, pictures, figurines, and other 
props-and additional space to allow the d/Deafperson to pantomime 
his or her account of rape or assault. 141 Even with these guidelines, 
however, communicating with the "linguistically deprived" is still 
incredibly challenging when the d/Deafperson's mode of communi-
cation is limited to "home signs" created with and understood only 
by family members and fri.ends. 142 Consequently, the guidelines are 
lacking for "linguistically deprived" d/Deaf victims.143 
134. See McAlister, supra note 124, at 183. 
135. See Eckes, supra note 15, at 1652 n.23. 
136. 33AALEXA L. AsHWORTH ET AL., FEDERAL PROCEDURE § 80:30 (Lawyers ed. 2018). 
137. See Guidelines for Proceedings That Involve Deaf Persons Who do Not Communi· 
cate Competently in American Sign Language, LANGUAGES SERV. SEC., SPECIAL PRO-
GRAMS UNIT 1 (2004) [hereinafter Guidelines for Proceedings]. 
138. Id. at 1. 
139. Id. at 2. A Certified Deaf Interpreter, or CDI, is a d/Deaf, native ASL signer 
certified by the National Registry of Interpreters for the Deaf, Inc. Id. CDis often share 
frustrating miscommunication experiences with other d/Deafindividuals, such as having 
to communicate with mimes and gestures when they encounter communication barriers. 
Id. A CDI therefore helps to bridge the gap between an ASL interpreter and a d/Deaf 
party who cannot communicate fully (or at all) in ASL. See id. 
140. Guidelines for Proceedings, supra note 137, at 2; see Lidgett, supra note 75. 
141. Guidelines for Proceedings, supra note 137, at 3. 
142. See Eckes, supra note 15, at 1652. 
143. See LaVigne & Vernon, supra note 23, at 890-91 ("State and federal courts do not 
require perfection in either interpretation or understanding."). 
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Perhaps with these concerns in mind, the drafters of the CIA 
included a general exception to the certified interpreter requirement, 
permitting the services of an "otherwise qualified interpreter[]" when 
"no certified interpreter is reasonably available."144 Although the CIA 
does not define "otherwise qualified interpreter," it does underscore 
that the purpose of the CIA is to "ensure that a party has compre-
hension of the proceedings and to provide the means to communicate 
effectively with counsel."145 Accordingly, the objectives of selecting an 
"otherwise qualified interpreter'' must be to "ensure that the highest 
standards of accuracy are maintained in all judicial proceedings 
subject to the provisions of this chapter."146 
To meet the purpose and objectives of the CIA for d/Deafindi-
viduals who are "linguistically deprived," the courts should permit 
the interpretive services of family members and friends as "otherwise 
qualified interpreters" in exception to the hearsay rules. Authoriz-
ing interpretive services from these family members and friends will 
guarantee the greatest level of accuracy and effective communica-
tion in court proceedings. 
IV. COMMUNICATION BARRIERS AND PROBLEMS 
UNDER THE CURRENT SYSTEM 
A. Procedural Problems 
1. Time 
A Deaf advocate in New York City, who frequently works with 
d/Deaf victims of various crimes, described her frustration with law 
enforcement and the court system: "Many times the deaf victims 
waited a long time for an interpreter .... If there is no one inter-
preting and there is no effective communication, it can escalate the 
situation."147 
Timing is crucial for d/Deafvictims of all crimes, but especially for 
victims of sexual assault. 148 Because d/Deafvictims of sexual assault 
are already less likely to report-and because they are subject to 
discrimination from both the d/Deaf and hearing communities-
delays at any point in the adjudicative process may prove devastating 
to a victim's case.149 As the New York City advocate explains, waiting 
144. Court Interpreters Act, 28 U.S.C.A. § 1827(b)(2) (West 1996). 
145. AsHWORTH ET AL., supra note 136, at § 80:30. 
146. 28 U.S.C.A. § 1827(b)(2). 
147. McAnnany & Shah, supra note 33, at 875. 
148. See discussion, supra Sections II.A, II.B. 
149. See, e.g., McAnnany & Shah, supra note 33, at 875. 
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for an interpreter "is dangerous for deaf victims and can cause 
isolation-most likely the victims will not ask for help next time. 
They feel helpless andre-victimized by the system."150 One d/Deaf 
victim even decided not to cooperate with the criminal case she had 
initiated as a result of the mistreatment, lack of cultural sensitivity, 
and delay she experienced after reporting her crime.151 "She never 
came back," the advocate concluded. 152 Delay and misunderstanding 
must therefore be avoided to the greatest extent possible. 
2. Availability 
Even though a right to a qualified sign language interpreter is 
secured under Title II of the ADA and mandated by the Court Inter-
preters Act, 153 d/Deaf victims of rape or sexual assault still have a 
difficult time obtaining the services of a sign language interpreter, 
simply because there are not enough qualified interpreters.154 For the 
2016--2017 year, the Administrative Office of Courts for Alabama 
listed only two qualified interpreters who held specialist certification 
for the legal field (SC:L), and only twelve "otherwise qualified inter-
preters" who did not hold specialist certification in the legal field. 155 
Even if a greater number of interpreters are available, 156 that 
does not guarantee that each court interpreter will be available to 
translate when a court requests their services.157 Further, one can-
not assume that each interpreter would be able to provide adequate 
interpretive services for each d/Deaf individual. As previously dis-
cussed, communication skills within the d/Deaf oommunity are partic-
ular to the individual and his or her educational opportunities. 158 It 
is critical that the assigned interpreter be able to understand and 
accommodate the unique communication needs of the d/Deaf indi-
vidual in court. 
150. Id. 
151. Id. 
152. Id. 
153. See discussion, supra Part III; see also Court Interpreters Act, 28 U.S.CA. § 1827 
(West 1996). 
154. See 2016-2017 Court Interpreter List, ALA. ADMIN. OFF. CTS. (Oct. 18, 2017), http:// 
www.alacourt.gov/docs/Sign-Language%201nterpreters.pdf. 
155. Id. 
156. Washington State lists six SC:L interpreters. See Certified Court Interpreters, WASH. 
ST. DEp'T Soc. & HEALTH SERV., https:/lwww.dshs.wa.gov/altsa/odhhlcertified-court-inter 
preters [https://perma.cdAK72-3P35]. 
157. Many court interpreters provide services part-time and are therefore not always 
available to translate. See, e.g., National Interpreters, VA. DEp'T DEAF & HARD HEARING, 
https:/lwww .vddhh.org/apps/DDHHISP/intNational.aspx [https://perma.cd24BS -Z48M]. 
158. See discussion, supra Section LB. 
2018] SELECTIVE HEARING: COMMUNICATION BARRIERS 181 
B. Practical Problems: Miscommunication and Misinterpretation 
According to researchers LaVigne and Vernon, "extreme, and 
often bizarre, misconceptions about the legal process persist[] [in 
court proceedings] despite the fact that ... court[s] ... use[] some 
of the most talented and innovative interpreters."159 Understanding 
courtroom proceedings is universally difficult. 16° For a d/Deaf indi-
vidual with "minimal language skills," (MLS)---what Eric Eckes refers 
to as the "linguistically deprived''-understanding courtroom pro-
ceedings may be near impossible: 
Despite a general sentiment that the American courtroom is 
open and accessible to all, the unique legal register of the court-
room is actually on the outer cusp of most native English speakers' 
proficiencies. In fact, legal discourse often "is so complex linguis-
tically that even bright college graduates who are not attorneys 
have to engage an attorney to explain it to them," and "[e]ven law-
yers disagree on the meanings of documents in legal register."161 
d/Deaf parties who cannot tackle the complexity of legal dis-
course and challenging court jargon risk being labeled incompetent.162 
Although the ADA and CIA spell out mandatory accommodations to 
aid communication for the d/Deaf in court proceedings, the legal 
system continues to grapple with linguistic incompetency for the 
d/Deafwith minimal language skills.163 Some courts employ CDis164 
to lessen the risk of misunderstanding and miscommunication.165 
Although they are arguably better equipped to establish more accu-
rate lines of communication with d/Deafparties with MLS thanASL 
interpreters, CD Is may still-albeit inadvertently-make interpretive 
errors.166 LaVigne and Vernon contend that CDis are not always 
enough to satisfy the ADA and CIA objectives of ensuring that 
parties comprehend court proceedings and have the means to com-
municate effectively with their attorneys: "[d/Deafparties] all over 
the country ... have interpreters with them every step of the way 
yet remain unable to comprehend [the] system."167 
159. LaVigne & Vernon, supra note 23, at 846. 
160. Much of court proceedings are riddled by legalese that would "make a Byzantine 
scholar proud," but demean the modem litigant by making them feel "powerless and stu-
pid." Martin A. Schwartz, Do You Speak Legalese?, 91 FLA. B.J. 57, 57 (2017) (citation 
omitted). 
161. Tuck, supra note 14, at 916 (footnotes omitted). 
162. See id. at 908-09; see also LaVigne & Vernon, supra note 23, at 844--47. 
163. See Tuck, supra note 14, at 909. 
164. See id. at 910 and accompanying text. 
165. See id. at 913-14. 
166. Id. at 914. 
167. LaVigne & Vernon, supra note 23, at 848. 
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An Illinois appellate court, after praising the lower court's use 
of a "Deaf-Hearing Interpreter Team"168 consisting of a CDI and 
ASL interpreter, observed that "any claim oflinguistic incompetence 
is actually a claim of the judicial system's incompetence."169 Al-
though this court nobly considered the injustice and inequality that 
result from a label of "linguistic incompetence," many courts con-
tinue to find d/Deafparties with MLS linguistically incompetent and 
consequently incapable of participating in court proceedings. 17° For 
this reason, it is increasingly important to secure appropriate inter-
preters ford/Deaf individuals who are ''linguistically deprived'' -doing 
so will help prevent d/Deafparties from being labeled "linguistically 
incompetent'' and allow them to have meaningful participation in 
court proceedings. 
C. Home Sign Language and the ''Linguistically Deprived" 
Jesse, a twenty-four-year-old man who was born deaf, communi-
cated in a "confusing mixture ofbasicAmerican Sign Language (ASL), 
English, home signs, and 'street signs'" during his court proceedings.171 
Jesse was provided a court interpreter, but had a difficult time un-
derstanding the appellate process, so much so, that attorneys ques-
tioned his competency. 172 The court explained that, "extreme, and 
often bizarre, misconceptions about the legal process persisted despite 
the fact that the court and trial and appellate counsel had used some 
of the most talented and innovative interpreters in the Midwest."173 
As LaVigne and Vernon explain: 
There is a pervasive belief within the legal system that if we put 
an interpreter in front of a deaf person, the interpreter will 
instantly (and perfectly) convert spoken language to the appro-
priate language for the deaf person and the communication 
problem will be solved, thereby freeing everyone from further 
worry or inquiry and allowing business to proceed as usual. 174 
Accordingly, there cannot be a one-size-fits-all interpreter for the 
d/Deaf in court proceedings. 
168. See Guidelines for Proceedings, supra note 137, at 2. 
169. Tuck, supra note 14, at 926. 
170. See, e.g., LaVigne & Vernon, supra note 23, at 846-47. 
171. Id. at 844 (footnote omitted). 
172. Id. at 845. 
173. Id. at 846. 
17 4. I d. at 848. 
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D. Spotlight: Ad/ Deaf Woman Recounts Her Denial of Justice 
Under the Current System and the Court Interpreters Act 
183 
Even when interpreting services are provided for the d/Deaf and 
hard-of-hearing, effective communication and communicative equal-
ity are not guaranteed.175 When one d/Deaf woman reported being 
"violently raped" to local authorities, she was provided an inter-
preter to translate the meeting between herself and the prosecutor, 
as required by the Court Interpreters Act.176 Although she had the 
aid of an interpreter, the alleged perpetrator's attorney refused to 
cooperate with the prosecutor.177 To the victim's complete bewilder-
ment, the accused rapist walked free in subsequent court proceed-
ings.178 When the victim questioned the defendant's release, the 
prosecutor accusatorily offered that "it had something to do with the 
way [the victim] reported the crime."179 
V. SOLUTION: CREATING AN EXCEPTION TO THE HEARSAY 
DOCTRINE TO ALLOW FAMILY MEMBERS AND FRIENDS OF 
"LINGUISTICALLY DEPRIVED" DIDEAF VICTIMS OF SEXUAL 
AsSAULT TO TRANSLATE IN COURT PROCEEDINGS 
A. Proposed Solution and Lack of Alternatives 
For those d/Deaf individuals who communicate in (PSE) or home 
signs, to avoid a court finding of "linguistic incompetence" and en-
sure effective participation in court proceedings, a family member 
or friend's interpretive services may be the only difference between 
access to and isolation from the court system. 
In United States v. Bell, an appellant convicted of rape by a 
district court argued that the court erred in permitting the victim's 
sister to serve as an interpreter for her brother because "she was bi-
ased and unqualified,"180 and that her services therefore violated the 
Court Interpreters Act. 181 The victim, George Cotton, communicated 
in a form of home sign language, using a system of grunts and 
gestures.182 When considering whether the District Court erred by 
175. See RESEARCH AND INEQUAIJTY 119 (Carole Truman et al. eds., 2005); see also 
discussion, supra Section LB. 
176. See RESEARCH AND INEQUALITY, supra note 175, at 119. 
177. Id. 
178. Id. at 119-20. 
179. Id. at 120. 
180. U.S. v. Bell, 367 F.3d 452, 460 (5th Cir. 2004). 
181. Id. at 464. 
182. Id. at 463. 
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permitting the victim's sister to serve as an interpreter, the Circuit 
Court questioned whether the sister's translations "made the trial 
fundamentally unfair."183 Noting that only the victim's family and 
friends were able to understand his form of sign language, the Court 
held that the District Court correctly admitted the victim's state-
ments as they were provided by his sister's interpretive services. 184 
The three most persuasive facts that led the Court to rule in favor 
ofthe victim were: (1) the victim's "unique method" of communica-
tion; (2) "the lack of other options"; and (3) the appellant's ability to 
cross-examine and "attack the testimony and interpretation."186 
Home sign language is, by nature, a unique method of commu-
nication.186 Home signs are often the product of a d/Deaf child who 
grew up in isolation;187 they are "a system of signs which are invented 
and created by a deaf person."188 Consequently, home signs are often 
understood only by those very familiar with the d/Deaf signer, such 
as family members and friends.189 
Consequently, the three Bell factors will be present in almost 
every case involving a d/Deafperson who uses home sign language. 190 
For this reason, the legislature should create a provision within the 
CIA to permit family members and friends of d/Deaf parties with 
MLS-or parties who are "linguistically deprived"-to provide inter-
pretive services that do not violate the CIA mandatory certification 
requirements and that will not be dismissed in court as hearsay. 
Bell should not represent an isolated incident in the American court 
system by which a court made an exception to the CIA. The issue of 
a CIA exception-whether a "linguistically deprived" d/Deafvictim 
of sexual assault may understand court proceedings and meaning-
fully participate in his or her own case-should not be determined 
on a case-by -case basis. 
183. Id. (explaining, "[i]n the present case, [the victim's sister] had no personal knowl-
edge of the events at issue, and the circumstances of George's method of communication 
made it impossible to find an interpreter who was not a family member or close friend 
of George."). 
184. Id. at 463-64. 
185. See id. at 464. 
186. Nat'l Inst. on Deafness & Other Commc'n Disorders, American Sign Language: 
What Research Is Being Done on ASL and Other Sign Languages?, NAT'L INST. HEALTH, 
https:/lwww.nidcd.nih.gov/health/american-sign-language#7 [https://perma.re/A2X8-HG96] 
(last updated Apr. 25, 2017). 
187. Id. 
188. Joanne Walker, Home Signs, SIGNED LANGUAGE (Aug. 31, 2012) (emphasis added), 
http://www .signedlanguage.co. uklhomesigns.html [https://perma.cdRY 4T-Q96W]. 
189. See Marie Coppola & Elissa L. Newport, Grammatical Subjects in Home Sign: 
Abstract Linguistic Structure in Adult Primary Gesture Systems Without Linguistic 
Input, 102 PROC. NAT'LACAD. SCI. U.S. 19249 (Dec. 27, 2005). 
190. See U.S. v. Bell, 367 F.3d 452, 464 (5th Cir. 2004). 
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In Bell, the court's isolated decision expended considerable time 
and resources.191 Because there was no standard exception to the 
CIA for the "linguistically deprived," the defendant was able to file 
a motion to prevent the d/Deafvictim from testifying by arguing the 
victim was "incompetent because he could not hear or speak."192 The 
perpetuation of the interpretive services issue in Bell also furthered 
the victim's trauma, twice making him relive his rape in a trial and 
appellate court setting. 193 
The case-by-case analysis the Bell court performed allows for 
defendants to make a claim for linguistic incompetence, 194 but it also 
empowers the court to exercise its discretion and potentially refuse 
to make an exception to the CIA, thereby prohibiting a victim's 
family or friends from providing interpretive services.195 A court's 
decision to label a d/Deaf victim as linguistically incompetent, or to 
refuse to make an exception to the CIA for a particular d/Deaf party 
with MLS, has permitted-and may continue to permit-perpetrators 
of rape and sexual assault to get away with their crimes.196 As a 
result of their lack of access to and inability to communicate in court, 
d/Deaf victims like Dalesha, Maryann, and George Cotton may fall 
into a systemic cycle of abuse and assault by which their perpetra-
tors take advantage of the judicial system's selective hearing and 
silencing of "linguistically deprived" d/Deaf victims. 197 
To break the silence, the courts, in cooperation with the legisla-
ture, should permit a CIA exception for "linguistically deprived" 
d/Deaf victims of rape and sexual assault by which capable family 
members or friends are permitted to provide interpretive services in 
lieu of or in collaboration with a CDI or ASL interpreter. The exception 
would be restricted to d/Deafvictims with MLS who demonstrate a 
need for such services. The court should determine an individual's 
need for interpretive services preliminarily, before court proceedings 
commence; this will ensure that no time is wasted during court 
determining which interpretive services or exceptions are required 
for the d/Deaf individual to understand and participate during his 
or her own case. 
191. Defendant appealed the interpretive services provided by the victim's sister as 
abuse of the trial court's discretion, and effectively prolonged the issue. See id. at 463--64. 
192. Id. at 459. 
193. See id. at 45S--59. 
194. A determination of "linguistic incompetence" prohibits a d/Deaf party from 
participating or testifying in court proceedings. See discussion, supra Section IV.B. 
195. See, e.g., Bell, 367 F.3d at 463. 
196. See Tuck, supra note 14, at 908-09; see also LaVigne & Vernon, supra note 23, 
at 844-47. 
197. See Sweeney, supra note 1; see also Shapiro, supra note 77; see generally Bell, 367 
F.3d at 459 (recording the hearing defendant's attempt to label Cotton "incompetent" 
and silence his testimony). 
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Because the "linguistically deprived" victims of rape and sexual 
assault are a considerably small subset within the d/Deaf commu-
nity, the courts would only need to apply the proposed CIA exception 
to a handful of cases each year.198 But, as indicated by the distress-
ing stories ofDalesha, Maryann, and George Cotton, a handful is more 
than enough to demonstrate that the current interpretive services 
offered to the "linguistically deprived" are not effective, and that there 
is a serious need for a CIA exception to better accommodate the 
language capabilities of d/Deaf individuals with MLS.199 
B. Counter-Arguments: Hearsay Risks 
When deciding whether to admit hearsay under a stipulated 
exception, courts consider the trustworthiness of the hearsay of-
fered.200 Courts assess trustworthiness against "four classic hearsay 
risks: (1) insincerity; (2) faulty perception; (3) faulty memory, and 
(4) faulty narration."201 Translations from certified sign language 
interpreters do not present these four risks, because the interpreter's 
qualifications have been verified by a standardized assessment202 
administered by the Director of the Administrative Office of the 
United States Courts.203 By becoming a certified interpreter, inter-
preters are compelled to uphold the "Code of Ethics," which provides, 
among other things, that interpreters "must convey the message 
faithfully, using language most readily understood by the deaf per-
sons they serve."204 In this way, the court essentially vouches for the 
trustworthiness of the certified interpreter and acknowledges the 
interpreter's translations as accurate and true.205 The Court Inter-
preter's Act theoretically eliminates the four hearsay risks. 
For d/Deaf individuals who would not benefit from a certified 
interpreter due to the idiosyncratic nature of the language they use 
to communicate, i.e., home or street sign language, hearsay risks 
remain when their family members or friends volunteer to translate 
in court proceedings;206 the interpretive services of these individuals 
198. See Eckes, supra note 15, at 1651 n.18 (providing that ''linguistically deprived" 
d/Deaf individuals are relatively small in number across the American d/Deaf community). 
199. See id. at 1651 n.19. 
200. 1 JACK B. WEINSTEIN & MARGARET A BERGER, WEINSTEIN'S EVIDENCE MANuAL, 
§ 14.04 (Matthew Bender & Co., 2018). 
201. Id. 
202. See McAlister, supra note 124, at 177-78. 
203. See Court Interpreters Act, 28 U.S.C.A. § 1827 (West 1996). 
204. McAlister, supra note 124, at 178. 
205. See ABA COMM'N ON DISABILITY RTS., COURT ACCESS FOR INDIVIDUALS WHO ARE 
DEAF AND HARD OF HEARING (2017) (sampling a formal court interpreter's oath) [herein-
after ABA COMM'N]; see also McAlister, supra note 124, at 178. 
206. See ABA COMM'N, supra note 205, at 22 (discussing the shortcomings of family 
members acting as interpreters). 
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have not been certified as trustworthy, nor are they bound to an 
ethical code.207 But courts can mitigate risks by requiring that these 
non-certified interpreters make a solemn oath before providing in-
terpretive services. 208 The American Bar Association (ABA) published 
a sample oath for sign language interpreters: 
Do you solemnly swear or affirm that you will interpret accu-
rately, completely, and impartially, using your best skill andjudg-
ment in accordance with the standards prescribed by the code of 
ethics for interpreters, and follow all official guidelines estab-
lished by this court for legal interpreting or translating and the 
discharge of all of the solemn duties and obligations of legal 
interpretation and translation?209 
Regardless of their familial ties, interpreters who swear an oath 
like the one above act as "officers of the court."210 As such, "they swear 
an oath to interpret accurately and protect the integrity of the inter-
preted proceedings."211 Necessitating that interpreters for the "lin-
guistically deprived" swear an oath of authenticity, and be subject 
to penalty of perjury, will provide a voucher similar to the CIA's "Code 
of Ethics" and ensure truthfulness in court proceedings. 212 
C. Policy 
When Dalesha was raped for the second time, "she could man-
age only a low, muffled call for help."213 Unable to communicate with 
law enforcement or the court system, Dalesha felt isolated.214 Disre-
garded.215 Another victim signs her own story: "I WAS ON MY OWN 
TRYING TO FIGURE OUT WHAT TO D0."216 A third victim honestly 
disclosed, "I DIDN'T KNOW IF I WANTED TO LIVE OR DIE . . . I 
TRIED TO SCREAM HELP, BUT I KNEW NO ONE WOULD 
UNDERSTAND."217 
207. Seeid. 
208. See id. at 49. 
209. Id. 
210. Id. at 23. 
211. See id. 
212. See McAlister, supra note 124, at 178; see also Jeffrey B. Hammond, I Swear to 
It: Oaths as Fundamental Language and Power, 31 J .L. & REuGION92, 98 (2016) (book 
review) (explaining the binding power of oaths: oaths "concretize the spoken word" and 
"are essential in binding the mind and bending the will."). 
213. Sweeney, supra note 1. 
214. Seeid. 
215. Seeid. 
216. Deafhope, This is My Story, YouTuBE (Feb. 26, 2014), http://www.youtube.com 
/watch?time_continue""52&v;;;WTRSfOpjwyU [https://perma.cc/GZ44-BRF3]. 
217. Ruthie's Story, DEAF-HOPE (emphasis added), http://www.deaf-hope.org/project/ruth 
ies-story [https://perma.cc/Z82Y-9HYL] [hereinafter Ruthie's Story]. 
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Even if hearsay risks persist, creating a hearsay exception for 
interpreters for the "linguistically deprived" is imperative. The rate 
ofrape and sexual assault in the d/Deafcommunity is significantly 
higher than in the hearing community;218 for the "linguistically de-
prived," higher rates of rape and sexual assault compound with the 
difficulty or outright inability to communicate with law enforcement, 
attorneys, judges, and court interpreters. 219 The interests of justice 
for a vastly underrepresented and victimized220 population outweighs 
the interest of mitigating hearsay risks that may arise if courts 
permit family members or friends to provide interpretive services 
for the small subset of the d/Deafpopulation for which the proposed 
hearsay exception would apply. The chance ofbias should not result 
in the absolute silencing of a d/Deafvictim of sexual violence. A life-
time of fear, trauma, and continued abuse may await victims who 
cannot secure an effective means of communication in court. 221 
As the Bell court articulated, ''linguistically deprived" victims of 
rape or sexual assault often have a ''lack of other options'' to commu-
nicate.222 The only way these victims can effectively communicate to 
and be understood by the court is through the interpretive services of 
their family members and friends-who best understand the d/Deaf 
individuafs communication style. Creating a hearsay exception for 
"linguistically deprived" d/Deafindividuals will not necessarily result 
in bias; as in Bell, defense counsel retains the right to cross-examine 
the d/Deafvictim, and the court may still instruct the jury to assess for 
itself the veracity of interpretive services as provided by a family mem-
ber or friend. 223 Unfortunately for some victims, the ability to commu-
nicate to courts and law enforcement determines their life or death. 224 
CONCLUSION 
"A 'warm body' will not satisfy the Sixth Amendment right to 
counsel."2211 Although Congress enacted legislation to aid courtroom 
218. See discussion, supra Section II.A 
219. See Eckes, supra note 15, at 1649. See generally LaVigne & Vernon, supra note 
23 (explaining the communication barriers for "linguistically deprived"). 
220. I did not choose the term ''victimized" to connote abject helplessness amongst the 
d/Deaf community who are raped or sexually assaulted. Instead, ''victimized" stands to 
represent the victimization of "linguistically deprived" d/Deaf individuals by court 
systems that do not permit interpretive accommodations. 
221. See, e.g., Sweeney, supra note 1 (detailing Dalesha's multiple rapes). 
222. U.S. v. Bell, 367 F.3d 452,464 (5th Cir. 2004). 
223. Seeid. 
224. See Ruthie's Story, supra note 217 (concluding with a tribute to a d/Deaf rape 
victim whose perpetrator brutally murdered her). 
225. LaVigne & Vernon, supra note 23, at 888--89. 
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communication for the d/Deaf and hard-of-hearing, 226 the "linguisti-
cally deprived" members of the d/Deaf community still encounter 
formidable communication barriers. The experiences of Dalesha, 
Maryann, and George Cotton "are not unique .... [t]here are 
[d/Deaf victims] all over the country that have interpreters with 
them every step of the way yet remain unable to comprehend" court 
proceedings. 227 
The court system must not give up on victims like Jesse,228 and 
assign a label oflinguistic incompetence, when there is an effective 
and competent means of communication in the victim's family mem-
bers and friends. Despite hearsay risks, it is important to address 
violent sexual crimes--especially within a marginalized population 
that is already more vulnerable to rape and sexual assault.229 A 
case-by-case hearsay exception, such as the one the court granted in 
Bell, 230 allows the court system to practice selective hearing. While 
some courts may permit an exception for some victims, other courts 
may refuse to permit an exception at all, silencing victims and making 
them feel "invisible."231 It does not have to be "just harder" for these 
victims. 232 Instead, the courts should create an indiscriminate hearsay 
exception so that all d/Deafvictims of rape or sexual assault, includ-
ing the "linguistically deprived," have an opportunity to seek and 
procure justice against their perpetrators. 
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